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DIGEST: 

When a firefighter’s overtime is reduced 
as a result of military leave for National 
Guard training, the firefighter is enti- 
tled to receive the same amount of compen- 
sation as he normally receives for his 
regularly scheduled tour of duty in a 
biweekly work period. The military leave 
provision, 5 U.S.C. S 6323, expressly pro- 
vides that an employee is entitled to 
leave for military duty without reduction 
or loss of pay. 

An authorized official of the Defense Logistics Agency 
has asked us to issue an advance decision concerning the 
entitlement of Mr. David L. Gipson, a firefighter for the 
Defense Logistics Agency, Richmond, Virgina, to additionai 
premium pay when his overtime entitlement under the Fair 
Labor Standards Act ( F L S A ) ,  29 U.S.C.  S 201 et seq., is 
reduced due to military leave for National G G r d  duty during 
his regularly scheduled tour of duty. Mr. Gipson, when 
absent from work during his tour of duty while on military 
leave, is entitled to receive the same amount of pay which 
he would otherwise receive for working his regularly 
scheduled 144-hour tour of duty in a biweekly pay period. 

Mr. Gipson is regularly scheduled to work a tour of 
duty of 1 4 4  hours in each biweekly pay period. Apparently, 
for each week he is scheduled for a 72-hour tour of duty 
consisting of three 24-hour shifts. During each 24-hour 
shift he is in a work status for 8 hours and in a standby 
status, including a designated sleep period, for the remain- 
ing 16 hours. For this extended tour of duty, he receives 
his basic rate of pay and premium pay of 25 percent of his 
basic rate for the standby duty as authorized under 
5 U.S.C. S 5545(c)(l). See 55 Comp. Gen. 908 ( 1 9 7 6 ) .  Since 
he receives premium pay for the regularly scheduled standby 
duty, he is not entitled to receive overtime pay under 
5 U.S.C. S 5542(a) for regularly scheduled overtime within 
this 144-hour biweekly pay period. 
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Although Mr. Gipson  is n o t  p a i d  o v e r t i m e  u n d e r  
5 U.S.C. S 5542(a) f o r  any  o f  t h e  144 h o u r s  h e  works i n  a 
b i w e e k l y  pay  p e r i o d ,  h e  d o e s  r e c e i v e  compensa t ion  u n d e r  t h e  
F a i r  Labor S t a n d a r d s  A c t  f o r  t h o s e  h o u r s  h e  works  i n  e x c e s s  
of 108 h o u r s  i n  a b i w e e k l y  pay  p e r i o d .  H e  i s  p a i d  u n d e r  t h e  
a u t h o r i t y  of s u b s e c t i o n  6(c)(l)(A) of t h e  F a i r  Labor  S t a n -  
d a r d s  Amendments of 1 9 7 4 ,  P u b l i c  Law 93-259, a p p r o v e d  
A p r i l  8, 1974, 88 S t a t .  60, which added  s u b s e c t i o n  7 ( k )  t o  
t h e  F a i r  Labor S t a n d a r d s  A c t ,  29 U.S.C. S 207(k). T h i s  
amendment e x t e n d e d  o v e r t i m e  c o m p e n s a t i o n  b e n e f i t s  t o  f i r e -  
f i g h t e r s  r e q u i r i n g  t h a t  t h e y  be p a i d  a t  a r a t e  o f  n o t  less 
t h a n  o n e  and o n e - h a l f  times t h e i r  r e g u l a r  r a t e  f o r  a l l  h o u r s  
i n  e x c e s s  o f  108 h o u r s  i n  a b i w e e k l y  pay p e r i o d ,  S e e  Fed- 
e r a l  P e r s o n n e l  Management (FPM) Le t te rs  551-5, J a n u a r y  15, 
1975, and 551-16, J a n u a r y  15, 1980, f o r  a more d e t a i l e d  
e x p l a n a t i o n .  Of c o n s e q u e n c e  h e r e  is  t h a t  u n d e r  t h e  F a i r  
Labor S t a n d a r d s  A c t  o n l y  t h o s e  h o u r s  t h a t  t h e  employee  is 
a c t u a l l y  o n  d u t y  a r e  i n c l u d e d  i n  h o u r s  worked and p a i d  time 
of f  is n o t  i n c l u d e d  a s  h o u r s  worked. See p a r a g r a p h  C7, 
A t t achmen t  2 t o  FPM Letter 551-5, J a n u a r y  15, 1975; and 
5 C.F.R. 551.401(b) (1982). 

Thus,  unde r  t h e  FLSA p a i d  time o f f ,  i n c l u d i n g  time o n  
m i l i t a r y  l e a v e ,  is  n o t  i n c l u d e d  a s  h o u r s  worked. Therefore, 
when on  m i l i t a r y  l e a v e  M r .  G i p s o n ' s  o v e r t i m e  c o m p e n s a t i o n  
f o r  a b i w e e k l y  pay  period u n d e r  t h e  FLSA is  r e d u c e d .  An 
i l l u s t r a t i o n  is  p r o v i d e d  i n  t h e  s u b m i s s i o n  showing a pay  
p e r i o d  i n  which M r .  G ipson  was o n  m i l i t a r y  l e a v e  f o r  t h e  
e n t i r e  7 2  h o u r s  of work s c h e d u l e d  f o r  o n e  of t h e  two weeks 
i n  t h e  pay  p e r i o d .  S i n c e  h e  o n l y  worked 72 h o u r s  i n  t h a t  
pay  p e r i o d  and d i d  n o t  e x c e e d  t h e  108-hour t h r e s h o l d  needed 
to  r e c e i v e  o v e r t i m e ,  h e  r e c e i v e d  no  o v e r t i m e  c o m p e n s a t i o n  
u n d e r  t h e  FLSA f o r  t h i s  pay  per iod .  I t  is t h i s  s p e c i f i c  
s i t u a t i o n  t h a t  prompts t h e  q u e s t i o n  o f  w h e t h e r  when o n  m i l i -  
t a r y  l e a v e  M r .  G ipson  s t i l l  s h o u l d  r e c e i v e  t h e  same compen- 
s a t i o n  h e  would have  r e c e i v e d  had h e  a c t u a l l y  been  o n  d u t y  
f o r  t h e  e n t i r e  144 s c h e d u l e d  h o u r s .  

I n  Matter of O v e r t i m e  Compensa t ion  f o r  F i r e f i g h t e r s ,  
B-207710, F e b r u a r y  28, 1987,  w e  c o n s i d e r e d  w h e t h e r  f i r e -  
f i g h t e r s - s c h e d u l e d  to.work i44 h o u r s  i n  a b i w e e k l y  pay  
p e r i o d  and compensa ted  under FLSA f o r  h o u r s  i n  excess of 
108 h o u r s  were e n t i t l e d  t o  o v e r t i m e  unde r  FLSA when t h e y  
were on cour t  l e a v e  d u r i n g  p a r t  of t h e i r  1 4 4 - h o u r  s c h e d u l e d  
tour  o f  d u t y .  W e  h e l d  t h a t  t h e  f i r e f i g h t e r s  were n o t  
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e n t i t l e d  to  o v e r t i m e  unde r  FLSA f o r  any  t i m e  los t  d u e  t o  
j u r y  d u t y  s i n c e  o v e r t i m e  unde r  t h e  FLSA is o n l y  for h o u r s  
a c t u a l l y  worked ,  and e x c l u d e s  p e r i o d s  o f  p a i d  a b s e n c e .  We 
d i d  r u l e ,  however ,  t h a t  t h e  f i r e f i g h t e r s  were e n t i t l e d  t o  
r e c e i v e  t h e  i d e n t i c a l  c o m p e n s a t i o n  i n c l u d i n g  t h e  amount o f  
o v e r t i m e  pay  t h a t  would have  b e e n  p a i d  u n d e r  FLSA s i n c e  t h e  
court l e a v e  p r o v i s i o n ,  5 U . S . C .  S 6322,  e x p r e s s l y  p r o v i d e s  
t h a t  a n  employee  is e n t i t l e d  t o  l e a v e  f o r  j u r y  d u t y  w i t h o u t  
r e d u c t i o n  or loss of pay.  T h e r e f o r e ,  i f  t h e  employee  were 
d e n i e d  t h e  amount of o v e r t i m e  h e  would h a v e  e a r n e d  u n d e r  
FLSA fo r  t h e  h o u r s  h e  was o n  court l e a v e ,  t h e  mandate  of t h e  
s t a t u t e ,  t h a t  t h e  employee  n o t  h a v e  h i s  pay  r e d u c e d  or l o s t ,  
would be  v i o l a t e d .  

S i n c e  t h e  p r o v i s i o n  f o r  m i l i t a r y  l e a v e ,  5 U.S.C. 

l e a v e  p r o v i s i o n  w i t h  r e g a r d  t o  r e d u c t i o n  or loss of pay ,  w e  
m u s t  r e a c h  t h e  same r e s u l t  i n  t h i s  case. I n d e e d ,  t h e  d e c i -  
s i o n  of F e b r u a r y  2 8 ,  1983,  s p e c i f i c a l l y  n o t e d  i n  s e v e r a l  
p laces  t h e  s i m i l a r i t y  o f  t h e  t w o  p r o v i s i o n s  and i n  e f f e c t  
c o n c l u d e s  t h a t  t h e s e  p r o v i s i o n s  r e q u i r e  t h a t  a n  employee  
s h a l l  r e c e i v e  t h e  same c o m p e n s a t i o n  h e  o t h e r w i s e  would have  
r e c e i v e d  b u t  f o r  t h e  f a c t  he  was a b s e n t  o n  m i l i t a r y  or court  
l e a v e .  B-207710, F e b r u a r y  28,  1983,  c i t i n g  27 Comp. Gen. 

6323, h a s  v i r t u a l l y  t h e  same l a n g u a g e  as  t h a t  i n  t h e  court 

353, 357 ( 1 9 4 7 ) .  

A c c o r d i n g l y ,  unde r  t h e  a u t h o r i t y  of 5 U.S.C. S 6323 
Mr. Gipson  is e n t i t l e d  to  t h e  same amount o f  pay t h a t  he  
would otherwise r e c e i v e  f o r  h i s  r e g u l a r l y  s c h e d u l e d  t o u r  of 
d u t y  i n  a b i w e e k l y  pay p e r i o d  n o t w i t h s t a n d i n g  p e r i o d s  o f  
m i l i t a r y  l e a v e .  

'' of t h e  U n i t e d  S t a t e s  
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